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This right has been fundamental to the establishment of a more tolerant society devoted to the principles of liberty and justice for all.
As the United States Supreme Court has repeatedly emphasized, the principal objective of the Fourth Amendment is to restrain government incursions into the private lives of individual citizens. 3 The Warrant Clause of the Fourth Amendment adds a further protection by interposing a detached and neutral judicial officer with the authority to assess the weight and credibility of information provided by investigating law enforcement officers, thereby restraining their otherwise unbridled discretion. 4 The protection of privacy guaranteed both by the Fourth Amendment and interpretive case law is now threatened by the promise of the media to provide government officials with substantial publicity, combined with the public's voracious appetite for "reality-based" police shows. 5 Two Federal Circuit Courts of Appeals, the Second and the Ninth, have recently taken affirmative steps to curtail the insidious practice of law enforcement officers entering the private property of individuals under investigation with television cameras in tow. In Ayeni v. Mottola 6 and Berger v. Hanlon, 7 both courts held that a search of private property videotaped by Scenes of law enforcement officers entering the homes of suspects have long been a fixture in television news. In recent years, with the advent of reality-based police shows [i.e., COPS (Fox)], such scenes have become more revealing as the camera began to follow the police inside to give the viewer a close-up look at the search and arrest. At the 1995 meeting of the National Association of Television Program Executives, fifteen new reality-based entertainment programs were unveiled, including at least three that were exclusively devoted to fighting crime. Id. Reality-based programs are among the most profitable on the air. The minimal costs, plus their popularity domestically and in syndication abroad, gives an overwhelming economic incentive for their production. See Lon Gralinke, ABC Replaces Dramas with "Reality" Gawk 7. 129 F.3d 505 (9th Cir. 1997) (resolving two separate appeals from the dismissal of two complaints for violation of the Fourth Amendment and related state claims against government commercial television cameras was unconstitutional, and that the federal officers involved were not protected by qualified immunity from suit or liability. 8 The Berger court further held that media participants may be in violation of constitutional rights for acting "under color of federal law." 9 The authors of this Article served as co-lead counsel in both of the Ayeni and Berger cases.' 0 Fourth Amendment jurisprudence has traditionally focused on reasonableness, and whether the action at issue is in furtherance of a legitimate law enforcement purpose." The actions of the federal officers in the Ayeni and Berger cases were not motivated by law enforcement goals. 12 Instead, their actions were undertaken to create television entertainment and were therefore patently unreasonable.' 3 As noted by the Second Circuit, "[a] private home is not a sound stage for law enforcement theatricals. '14 Parts II and III of this Article focus on these pivotal decisions and the strong historical underpinnings upon which these holdings are based as well as the very real problems that collaboration between the press and the police pose to individual privacy. Part IV will then explore the en banc Fourth Circuit decision in 
II. THE AYENI CASES
The Ayeni case arose from a search in March 1992 by armed Secret Service Agents of a credit-card fraud suspect's home in Brooklyn, New York.' 6 The agents brought along a CBS camera crew on assignment for the program Street Stories to video and audiotape the search. 17 Filming of the search was allowed by the agents despite explicit instructions to the contrary from the Assistant United States Attorney in charge of the investigation.' 8 One of the agents wore a wireless microphone and provided a running commentary of the proceedings.' 9 The suspect, Babatunde Ayeni, was not home, but his wife, wearing only a dressing gown, and their five year-old son were present. 20 Both were visibly shaken by the agents' invasion and the presence of the large video camera. During the search, the CBS camera crew videotaped Mrs. Ayeni and her son repeatedly, despite her objections, and focused close-up shots on the family's personal belongings and documents.
2 ' Even though there was no evidence of fraud, the wired agent expressed his belief that Babatunde Ayeni was guilty in an on-camera interview.
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A. United States v. Sanusi
Any discussion of the Ayeni case would be incomplete without reference to the underlying criminal proceeding, United States v. Sanusi. 23 In the criminal case against him Ayeni subpoenaed the videotape of the search from CBS. CBS moved to quash the subpoena on First Amendment and journalistic privilege grounds.2 4 Federal district court Judge Jack B. Weinstein denied the motion and ordered CBS to turn over the tape, which had never been broadcast.25 He reasoned that the tape was material to Ayeni as a "window through which he could demonstrate to the jury.., the government's zeal to arrest him and its failure to produce any evidence after tearing apart his home." ' The court further found the images of a cowering wife and child compelling and likely to influence a jury in Ayeni's favor. 27 Judge Weinstein was outraged both by the constitutional violations and the fact that the Secret Service had disregarded the direction of the Assistant United States Attorney by allowing a commercial camera crew to accompany the agents on the search. He ordered the United States Attorney to alert the highest authority in the United States Secret Service of this matter and the court's opinion. 28 The Sanusi opinion analyzed the Fourth Amendment and the right to privacy by discussing early English and United States Supreme Court definitions of the right as protecting "the sanctity of a man's home and the privacies of life.
29 In statements extremely critical of both the agents and the CBS camera crew, the court cited to the early abuses of the Crown, both through the use of general wairants and the writs of assistance used in the American colonies. conduct resulted in the videotape of the search being admissible at trial as material exculpatory evidence which would likely influence a jury toward acquittal. 34 The government was fortunate that the prosecution was not dismissed.
B. The District Court Decision-Ayeni v. CBS, Inc.
Mrs. Ayeni and the Ayenis' minor son, Kayode, brought suit against CBS, the CBS Street Stories producer, Meade R. Jorgensen, United States Secret Service Special Agent James Mottola, seven unknown Secret Service Special Agents and two unknown United States Postal Inspectors. 35 The Ayenis sought civil damages for violation of their Fourth Amendment right to privacy as well as related common law torts, including trespass and infliction of emotional distress. 3 6 The damage claim for violation of constitutional rights was brought pursuant to the 1971 United States Supreme Court decision in Bivens v. Six Unknown Federal Narcotics Agents. 37 Special Agent Mottola, CBS and CBS producer Jorgensen moved to dismiss the complaint under the doctrine of qualified immunity. 38 They claimed that at the time of the search the Fourth Amendment right to privacy asserted by the plaintiffs was not "clearly established," and that it was "objectively reasonable" for them to believe their acts did not violate the Constitution. 3 9 CBS asserted that its acts were protected because they were undertaken with the permission of government agents, and thus assumed the immunity of those agents. 4 0 United States district court Judge Weinstein, the same judge who presided over the Sanusi case, disagreed with the plaintiffs' argument. He denied CBS's and Jorgensen's motion on the ground that, as private parties rather than government officials, they were not entitled to government other homes that day and night and allowed CBS to attend confidential pre-search briefings. 45 First, the court found that the Fourth Amendment guarantees protection against unreasonable governmental intrusions into areas where citizens have a reasonable expectation of privacy, particularly in the home. 46 Second, the Fourth Amendment ensures that when the government does enter private property, the interruption of privacy is to be minimal and that the search is closely tailored to the purpose of the warrant. 47 Finally, the district court stated that the Fourth Amendment precludes private parties from searching and seizing private property unless they are officially aiding the government in the execution of the warrant. 48 Judge Weinstein held that: Agent Mottola's act of facilitating the CBS camera crew's entry into the apartment and its filming of the search... was so far from then well established acceptable constitutional behavior that no case law precedent was needed to alert him to the fact that the execution of a warrant for the benefit of private persons violated the Constitution. The court compared Mottola's acts to those of "a rogue policeman using his official position to break into a home in order to steal objects for his own profit or that of another." 5° The district court also considered CBS's videotaping to be an unconstitutional seizure of private images. 5 '
C. The Second Circuit Decision-Ayeni v. Mottola
Following Judge Weinstein's decision, Mottola appealed to the Second Circuit Court of Appeals. 2 CBS and Jorgensen did not participate in the appeal after reaching a confidential settlement with the Ayenis. 3 The Second Circuit, in a unanimous opinion by Chief Judge Jon 0. Newman, affirmed Judge Weinstein's decision, reiterated the Fourth Amendment's protection of the sanctity of Americans' homes, and expanded the qualified immunity analysis. 4 The court held that: (1) the Fourth Amendment prohibited Mottola from bringing the CBS camera crew into the Ayenis' home; (2) the Ayenis had a clearly established right to privacy under the Fourth Amendment to be protected from such actions; and, (3) Mottola could not have reasonably believed his actions were constitutional. 5 5
Based on traditional Fourth Amendment principles, the Second Circuit reasoned that:
[LIaw enforcement officers conducting searches under a warrant are limited in their conduct to either (a) actions expressly authorized by the warrant, or (b) such further actions as are impliedly authorized because they are reasonably related to accomplishing the search authorized by the warrant or accomplishing additional legitimate law enforcement objectives [.] 5 6
Mottola exceeded "well-established principles" by bringing into the Ayeni home unauthorized persons not serving any legitimate law enforcement purpose." 5 7
The Ayeni decision did not turn on the identity of the private intruders. Rather, it was based on the intruders' function and whether the On March 11, 1993, shortly before the search, Kris McLean, the Assistant United States Attorney ("AUSA") in charge of the investigation and a defendant in the Bergers' lawsuit, along with CNN producer and correspondent Jack Hamann, executed an agreement on CNN letterhead in which the United States Attorney's Office for the District of Montana agreed to allow CNN to accompany USFWS agents while they executed a search warrant at the Berger ranch. 69 In return, CNN agreed to embargo any broadcast of the footage until the occurrence of one of the following events: the resolution of the criminal case by plea bargain; instruction of a jury to avoid television; Mr. Berger's waiver of a jury trial; or the government's decision not to bring charges. 70 In accordance with this agreement, CNN personnel attended and filmed a pre-search briefing. 7 ' They were also made privy to confidential information, including the sealed search warrant, in violation of both the Privacy Act and Department of Justice guidelines regulating prosecutors' This confirms our agreement that the United States Attorney's Office for the District of Montana agrees to allow CNN to accompany USFWS Agents as they attempt to execute a criminal search warrant near Jordan, Montana, some time during the week of March 22, 1993. Except as provided below, CNN shall have complete editorial control over any footage it shoots; it shall not be obliged to use the footage; and does not waive any rights or privileges it may have with respect to the footage. In return, CNN agrees to embargo the telecast of any videotape of the attempt to execute the search warrant until either: (1) a jury has been impaneled and instructed by a judge not to view television reports about the case; or (2) the defendant waives his right to a jury trial and agrees to have his case tried before a judge; or (3) a judge accepts a plea bargain; or (4) the government decides not to bring charges relating to the attempt to execute the search warrant.
Please acknowledge your agreement to the foregoing by executing the signature line below.
Sincerely, Jack Hamann, Correspondent, CNN, Environmental Unit. to sheep carcasses. 8 " During the trial, the prosecutors reduced the charge to the killing of "at least one eagle." 88 Eventually, Mr. Berger was acquitted of all charges, except for the misdemeanor charge of using a pesticide contrary to its labeling. 89 Regardless of the acquittals, in a segment entitled Ring of Death, CNN broadcast the video footage and sound recordings from the search, including recordings made inside the Berger home. 9° In addition, Correspondent Hamann introduced the segment by implying that Mr. Berger had killed hundreds of eagles. 91 CNN and TBS broadcast the show at least ten times nationally and internationally. 92 The Bergers sued AUSA McLean, the federal agents, CNN, TBS, correspondent Jack Hamann, and CNN technical personnel present at the search in two complaints. The complaints, which proceeded on identical courses, sought civil damages for violation of the Fourth Amendment right to privacy under Bivens, violation of the federal wiretapping statute, 93 and related common law torts, including trespass, infliction of emotional distress and conversion. The Bergers also sought an injunction against any future media broadcasts of the illegally obtained video footage and sound recordings. 94 United States district court Judge Jack D. Shanstrom dismissed the complaints with prejudice, 95 At the outset, the Berger court was not only asked to address the issue raised in Ayeni of whether the Federal Agents were protected from suit and liability under qualified immunity, but it was also asked to decide whether CNN had acted "under color of law," rendering the media liable for constitutional violations under Bivens. 98 The court's response was clear and emphatic. Videotaping and recording by the media for commercial purposes during a government search on private property is unconstitutional, and neither the press nor the officers involved are protected by qualified immunity. 99 The Bergers' situation presented a particularly egregious example of the problems posed by concerted action between the media and government. The Berger court considered the extent of their mutual involvement to be material, but did not limit its holding to only extreme cases of joint action. It cited to and approved the Ayeni decision and additionally noted another recent Ninth Circuit decision which also approved Ayeni in recognizing that videotaping searches for non-law enforcement purposes might render the underlying search unreasonable.'O°T he Berger court emphasized the Ayeni court's reliance on federal statutory prohibitions against participation by unauthorized individuals in a search and the needless magnification of the impairment of the right to privacy by publicizing the search. 1 01 The court further noted a Fourth Circuit decision denying qualified immunity to a federal officer who brought a private individual on a search of private property because the latter was acting solely for private purposes.' 0 2
The Berger court distinguished decisions by three other circuits which appear to differ in their approach to this issue, granting either qualified immunity or finding the search reasonable where officers allowed the media to tag along. 1 0 3 In one case decided by the Sixth Circuit, the search warrant authorized photography and videotaping.""4 This fact alone did not appear dispositive to the Ninth Circuit, which focused on the non-law enforcement purpose of the recording and the active involvement of the media in the planning of the search. The court found the publicity aspect of the media presence in direct conflict with protection of privacy under the Fourth Amendment. 105 Making explicit what had been implicit in Ayeni v. Mottola,106 the Berger court addressed the media's liability under Bivens for violating the Bergers' Fourth Amendment rights.
10 7 The media, as private parties, could be held liable only if they acted "under color of law."' 0 8 The court employed the 'joint action"' 1 9 test enunciated by the United States Supreme Court and concluded that "the 'inextricable' involvement of the media with both the planning and execution of this search, the government's active involvement with the media's news gathering activities, and the mutually-derived benefits, is more than enough to make the media government actors."
' " 0
IV. WILSON V. LAYNE AND THE FOURTH CiRCU1T
Simultaneous to the Berger case which was winding its way from the district court in Montana through the Ninth Circuit, a similar case, Wilson v. Layne,"' was proceeding from the Maryland District Court through the Fourth Circuit. On April 14, 1992, U.S. Marshals took Washington Post reporters and photographers into the Wilsons' private home while attempting to effect an arrest. 1 2 While there, the press photographed both Mr. and Mrs. Wilson, neither of whom was suspected of crimes or arrested." 3 In fact, the officers were looking for the Wilsons' son who was not present." 4 Mr. Wilson was photographed pinned on the floor with a gun to his head, dressed only in his undershorts." 5 Mrs. Wilson was photographed wearing only a sheer nightgown.' 16 They had been awakened from sleep at 6:45 a.m. to find armed plainclothes officers, accompanied by the reporters, in their living room."'
The Wilsons sued the federal and local officers who were present, but not the press, for, inter alia, violating the Fourth Amendment by permitting the media to enter the Wilsons' home to photograph the execution of the arrest warrant." 8 The officers asserted qualified immunity, claiming that there was no clearly established constitutional right under the Fourth Amendment prohibiting law enforcement from bringing the press into a private residence during the execution of an arrest warrant." 9 The district court refused to dismiss the Fourth Amendment claim. The court identified a constitutional issue, finding that the violation of the Fourth Amendment right to privacy was clearly established. 20 This decision was overturned in a split decision by a three judge panel of the Fourth Circuit.' 2 ' The majority refused to decide whether a constitutional privacy right was in fact violated, content only with a finding that such a right was not clearly established at the time of the incident.' 22 The majority refused to follow Ayeni and purported to distinguish its own prior decision in Buonocore v. Harris,"2 3 claiming that because the press only followed the police, no private search occurred.' 24 The dissent, however, pointed out that Buonocore could be read to actually prohibit government agents from allowing the presence of private citizens unrelated to the execution of the search warrant.1 25 The dissent went further finding, in direct accord with Ayeni, that Fourth Amendment jurisprudence had long ago clearly established that police may not invite reporters into private homes unless the warrants expressly or impliedly authorized the press to be there.' 2 6
Subsequently, the Fourth Circuit granted review en banc. The eleven judges affirmed the prior split decision by a six to five vote. The majority opinion again decided only the qualified immunity issue, refusing to adjudicate the constitutional issue. 27 The majority did, however, adopt a very confused policy analysis advanced by the police officers' counsel that press coverage serves a legitimate law enforcement purpose. 28 While refusing to hold that this purpose "actually justified the reporters' presence while the warrant was executed; we merely hold that the absence of clearly established law holding that [the possible law enforcement purposes] were not adequate to warrant [the reporters'] presence, reasonable officers may have believed"' 29 these purposes to be adequate. Of course, as the dissent pointed out, there was no evidence that the officers believed that. 
The dissent quoted Buonocore:
In sum, the reporters' observations and photography constituted an additional private search and seizure not described in the warrant nor carrying out its purposes. The officers' inviting the reporters into the home to conduct their search for news while the officers executed the arrest warrant thus falls squarely under concluded that "we should wholeheartedly agree" with Ayeni's decision that the officers' conduct was constitutionally unreasonable.' 34 The dissent went on to agree with the Berger decision as well. 3 5 The justices equated the agents' conduct in Maryland with that in the Montana and New York cases. 36 Specifically, the court found the execution of the arrest warrant at the Wilsons' home was similar to the search of the Bergers' ranch in that both searches were intended to serve a major purpose other than law enforcement. 137 'These invasions, no less than the search of the Ayenis' home, turned private property into a stage for 'law enforcement theatricals.' 1 38
The dissent flatly posed the issues: The majority goes much too far when it sanctions unconsentedto public tours of private homes, with photography allowed, under the guise of an arrest warrant. After today, any police officer entering a private home under a search or an arrest warrant may bring along any observer as a bystander, even an observer there only to serve his own commercial purposes or to satisfy mere curiosity.... Far from protecting us against tyrannical police practices, the majority's opinion today threatens one of the most sacred rights protected by the United States Constitution. From now on in the Fourth Circuit, unlike the Second or Ninth, if ever the government need enter a private home, the home-and its occupants-can be laid bare for all the world to see.
The Fourth Amendment guarantees that the sanctity of the home, one's castle, will not be disturbed unless by warrant or pursuant to a specific warrant exception. These reporters were not mentioned in the warrant. Their presence was not justified by any exception to the warrant clause, nor was it reasonably necessary to accomplish the purposes of the warrant. These reporters were in the Wilsons' home strictly for their own commercial news-gathering purposes. When police orchestrate the entry of third parties, including newspaper reporters, into a private home without the consent of the homeowner, without the authorization of a warrant, for no legitimate law enforcement need and justified by no exigent circumstances, they violate the clearly established protections of the Fourth Amendment.1 39 Of course, this opinion was merely posited by the dissent. The majority refused to respond to the dissent, preferring apparently to perpetuate these police practices by preventing a clear resolution of the conduct's propriety.' 40 V. THE UNITED STATES SUPREME COURT Following denial of rehearing, both the federal agents and the media defendants petitioned the Supreme Court for review in Berger. Simultaneously, the Wilsons asked for review of the decision in their case as well. [A]s we have held, the better approach to resolving cases in which the defense of qualified immunity is raised is to determine first whether the plaintiff has alleged a deprivation of a constitutional right at all. Normally, it is only then that a court should ask whether the right allegedly implicated was clearly established at the time of the events in question . . . . [Ihf the policy of avoidance were always followed in favor of ruling on qualified immunity whenever there was no clearly settled constitutional rule of primary conduct, standards of official conduct would tend to remain uncertain, to the detriment both of officials and individuals.
Id. at 1714 n.5. The Court, however, only granted review to the federal agents in Berger. The petition by the media has been denied.1 43 Thus, the press will not participate as parties in the argument.
VI. CONCLUSION
The Ayeni and Berger courts were troubled by the reality of the government and the press marching hand-in-hand with the common goal of achieving higher ratings, as were the dissenting judges in Wilson. In light of the traditional roles played by each, where the media generally serves as a government watchdog and the government seeks to govern without unduly interfering with individual liberties, the media and government make strange bedfellows. The corrupting influence of their joining forces to create titillating television shows has blurred roles, with government agents becoming reporters and reporters becoming government agents. The negative effects of this insidious arrangement, the weakening of both the media and the government, are exemplified by the Berger, Ayeni and Wilson cases.
In Ayeni, the media's involvement in the pre-indictment search weakened the prosecution's case, resulting in an impaired prosecution. An innocent woman and child were cynically subjected to indecent indignities solely for commercial purposes. In effect, the government considered good press more important than admissible evidence or constitutional rights.
In Berger, CNN executed an agreement giving the government control over when the network could publish the video of the search.
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The oft-made media argument that their presence at a search could serve to document police abuses was shown to be disingenuous. If the agents had beaten the elderly Bergers, CNN would not have been able to immediately report that fact. The press suppressed its knowledge of police misconduct. The press sold its independence to the police, and the police sold its public trust to the press. 1 45
In Wilson, not one federal agent restrained the press in its seizure of images of two virtually unclothed citizens in their own home who were not even the objects of the arrest warrant. Indeed, the raid was only one of a series in which the Washington Post repeatedly entered private homes at police invitation, publishing photographs of the presumed innocent.
In these three cases, law enforcement personnel were likely distracted from their work by the media presence. The agents were required to perform for the cameras and to "baby-sit" their lay charges, tagging along on a police function. 14 6 The written agreement between the government 145. Max Frankel, a preeminent journalist and the former Executive Editor of the New York Times, has found the government's and journalists' conduct in Berger "collusive" and reprehensible, condemning the Turner and Time Warner First Amendment claim. He claims:
They contend that they have a right to barge into your home with the cops and to broadcast whatever happens, whether or not the police behave legally or have proved you guilty of a crime. Most uncollegially, I am pleased to report that the media are losing this case. They had better gird themselves for a time when they will have to entertain the world without the razzle-dazzle execution of a search warrant. When this legal battle is finally exhausted, the cameras and cops may also have to curb other collusive ways they prey upon the unsuspecting. At the least, they may be required to read citizens something like their "Ted Turner rights"-"You are in range of a hidden camera and have the right to demand that the TV guys reveal themselves and get out of your house." I propose enshrining Turner alongside Miranda because his CNN and Turner Broadcasting System, both now merged into Time Warner, took the media's shameless claim to a right of trespass to a preposterous extreme. 146. The execution of search and arrest warrants on private property can often be dangerous work, entailing as it does the invasion of private homes and apartments where armed suspects are often unwilling to peaceably comply with law enforcement demands. A reporter or camera crew technician can easily be shot or harmed in some way during one of these "news gathering" excursions, a likely scenario that raises unnecessary questions, and risks, of responsibility and liability. It is wrong for law enforcement agencies to endanger their personnel by requiring that they perform guard or guide duties for untrained civilians while they perform the often dangerous and always stressful job of executing warrants in criminal cases. These duties are also inherently demeaning to law enforcement personnel.
The majority in Wilson 1H discusses with an apparent straight face the proposition that press presence on police searches might serve a "law enforcement purpose" by protecting officers, presumably using the press as shields. "For example, the purpose may be served by affording protection to the officers by reducing the possibility that the target of a warrant will resist arrest in the face of recorded evidence of his actions." Wilson 11, 141 F.3d at 116. One hopes in vain that this discussion is facetious. Armed criminals willing to shoot it out with armed cops will not be deterred by unarmed civilians poking cameras at them while the bullets fly. Well-meaning and CNN in Berger mirrors the tacit, implicit, and unavoidable arrangements between the media and the government whenever the media relies on the government for access to stories, and the government violates the limits on its police powers to benefit itself by aligning with the media. In this co-dependent relationship, the media subordinates its independence and the government performs for the cameras. The result is prosecutions motivated by publicity, not the public interest. The losers are the citizens of this country and their constitutional rights.
The constitutional right of privacy is fundamental to the American conception of liberty. The right to be let alone, free from venal intrusions by the media and government, has been self-evident since the American Revolution. The holdings of Ayeni and Berger, and the minority opinion in Wilson, uphold and protect these basic freedoms. The majority in Wilson forfeits those freedoms, failing even to dignify them with a decision on the merits. The Supreme Court will now decide. 47 federal agents who are supposed to be professionally trained in self-preservation and protection may well endanger themselves by attempting to protect untrained, unarmed, and unarmored amateurs whose actions in a shoot-out are unpredictable. It also does not appear to have occurred to the court that cops can carry cameras too.
147. The issues are joined, even if the parties seem to be like Eliot's women:
In the room the women come and go Talking of Michelangelo. T.S. Eliot, The Love Song ofJ. Aifred Prqfrock (1917) .
